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INTRODUCTION 

This  report  is  to:  1)  inform  the  committee  of  a  recent  decision  by  the 
Board  of  Housing  (BOH)  to  not  comply  with  legislation  passed  during  the  July 
1992  special  session;  and  2)  provide  background  information  on  the  issue. 
Comments  from  the  chairman  and  the  administrator  of  the  BOH  are  attached  to 
this  report. 


House  Bill  41 


House  Bill  41,  passed  during  the  July  1992  special  session,  directed  the 
Board  of  Housing  (BOH)  to  transfer  $500,000  from  the  Housing  Authority 
Enterprise  Fund  (HAEF)  to  the  general  fund  on  or  before  September  1,  1992. 
House  Bill  41  required  that  the  funds  shown  in  Table  1  be  transferred  to  the 
general  fund.     To  date,  all  the  transfers  have  been  made  except  the  BOH  transfer. 


The  amendment  requiring  the  BOH  transfer  was  offered  during  the  House 
floor  debate  on  House  Bill  41  and  passed  by  a  vote  of  67  to  24.  No  proponent 
or  opponent  testimony  was  presented  regarding  the  BOH  transfer  in  the  Senate 
Finance  and  Claims  Committee  hearing  on  the  bill.  House  Bill  41,  as  amended, 
was  passed   in  the  Senate  by  a  vote  of  33   to  7  and   signed  by  the  Governor. 


TABLE   1 

House  Bill  41    Fund  Transfers 

1 

Amt 

Transferred 

Fund  Source 

to 

General   Fund 

Accommodations  Tax   Account 

$220,000 

State  Traffic  Education   Account 

300,000 

Building   Codes   Account 

400,000 

Crime  Victims  Compensation   Account 

100,000 

Highway  Patrol  Retirement  Clearing  Account 

750,000 

Housing   Authority   Enterprise   Account 

500.000 

TOTAL  TRANSFERS   REQUIRED   IN   HB  41 

$2,270,000 

BOH   Response   To   House   Bill   41 

At  an   August  21,    1992,    meeting,   the   BOH  passed   a  resolution   stating: 

1)    $500,000   would   not   be   transferred    into   the   HAEF   for   transfer   to    the 
general  fund;  and 


2)  all  current  and  future  funds  in  the  Housing  Trust  Fund  are  pledged  as 
additional  security  for  outstanding  bonds,  except  for  $500,000  which  shall  remain 
unpledged  and  available  for  BOH  programs.  The  resolution  directed  that  trust 
indentures  be  amended  to  include  the  additional  security  from  the  Housing  Trust 
Fund. 

On  August  24,  the  BOH  administrator  informed  the  Budget  Director  of  the 
Board's  resolution.  Both  the  Budget  Director  and  the  Department  of  Commerce 
subsequently   wrote  to   BOH   urging  compliance  with   House  Bill   41. 

BOH  correspondence  has  provided  the  following  reasons  for  not  making  the 
transfer:  1)  funds  are  not  maintained  in  the  HAEF,  but  are  held  by  bond  trustees 
outside  the  state  treasury;  2)  a  transfer  of  funds  into  the  HAEF  could  disrupt 
program  continuity  and/or  negatively  impact  existing  credit  ratings  on  bond 
programs;    and   3)   House   Bill  41    is   not   sufficiently   clear   to  prompt   a   transfer. 


General   Fund   Impact 

During  the  July  special  session,  the  legislature  approved  $54.6  million  of 
"budget  balancers"  designed  to  keep  the  general  fund  balance  positive  and  $110.7 
million  of  "budget  balancers"  designed  to  ensure  a  positive  cash  balance  in  the 
general  fund  at  the  end  of  the  1993  biennium.  The  $500,000  transfer  of  BOH 
funds  to  the  general  fund  required  in  House  Bill  41  affected  both  the  cash  and 
fund  balances. 

In  the  Official  Statement  for  the  fiscal  1993  Tax  and  Revenue  Anticipation 
Notes  (TRANS),  the  Department  of  Administration  (DofA)  has  projected  that  the 
general  fund  will  have  a  cash  balance  of  $9.9  million  on  June  30,  1993,  after 
repayment  of  the  TRANS.  Included  in  this  total  is  the  $500,000  transfer  from 
BOH  funds  to  the  general  fund.  The  Official  Statement  does  not  disclose  that  the 
BOH  failed  to  make  the  transfer  by  the  statutory  deadline.  Based  on  DofA's 
cashflow  projections,  failure  to  transfer  these  funds  would  reduce  the  projected  cash 
balance  by  approximately  5   percent   to  $9.4   million. 


BACKGROUND 


The  Board  of  Housing,  statutorily  established  by  section  2-15-1814,  MCA, 
consists  of  seven  members  appointed  by  the  Governor.  It  is  administratively 
attached  to  the  Department  of  Commerce,  which  is  statutorily  required  to  provide 
staff  and   services   to   the  Board. 

BOH  operations  are  funded  through  an  administrative  fee  assessed  on 
mortgages   issued    under   its   programs.      The   legislature   reviews   BOH   expenditures 


and  appropriates  funds  for  BOH  operations  every  biennium.  For  the  current 
biennium,  the  legislature  has  authorized  14.0  FTE  and  an  operating  budget  of 
approximately  $2.0  million  per  year.  BOH  funds  for  bond  reserves  and  other 
program-related  expenditures  are  statutorily  appropriated.  BOH  assets  and  liabilities 
are  included  in  the  state's  comprehensive  financial  statement. 

In  establishing  the  BOH  program  in  1975,  the  legislature  made  the  following 
finding: 

90-6-102.  Legislative  declaration.  The  legislature  finds  and  declares  that  there  is  a 
shortage  in  Montana  of  decent,  safe,  and  sanitary  housing  which  is  within  the  financial 
capabilities  of  lower  income  persons  and  families.  In  order  to  alleviate  the  high  cost 
of  housing  for  these  persons,  the  legislature  believes  that  it  is  essential  that  additional 
public  monies  be  made  available  through  the  issuance  of  revenue  bonds  to  assist  both 
private  enterprise  and  governmental  agencies  in  meeting  critical  housing  needs.  (Emphasis 
added) 

The  Montana  Supreme  Court,  in  Huber  vs.  Groff  (558  P.  2d.  1124,  1976), 
held  that: 

The  Montana  Housing  Board  of  Housing. ...is  a  public  corporation.  It  received  all  of  its  powers 
directly  from  the  legislature  and  its  duties  and  responsibilities  are  set  out  clearly  by  the  statute 
which   created  it. 

The  Housing  Act  of  1975  (Title  90,  chapter  6,  part  1,  MCA)  authorizes 
the  BOH  to  issue  bonds  and  notes  up  to  $975  million  to  help  lower  income 
persons  and  families  in  Montana  obtain  safe  and  sanitary  housing.  As  of  June 
30,  1992,  BOH  had  $596  million  of  outstanding  bonds.  The  legislation  establishes 
limits  on  the  amount  and  purpose  of  the  bonds  and  enumerates  the  powers  and 
duties  of  the  Board.  The  BOH  bonds  are  tax-exempt  as  a  result  of  these  statutes 
and   the  Board's   status  as  a  state  government  entity. 

BOH  bonds  are  revenue  bonds,  backed  by  bond  proceeds,  mortgage  loan 
payments  and  investment  income.  Neither  the  faith  and  credit  nor  taxing  power 
of  the  state  is  pledged  to  payments  of  BOH  bonds  and/or  notes.  However, 
section  90-6-120(1),  MCA,  provides  a  "moral  make-up  clause"  (as  defined  in  Huber 
vs.  Groff).  concerning  the  state's  obligation  to  maintain  minimum  bond  reserve 
requirements: 

Maintenance  of  capital  reserve  account.  (1)  In  order  to  assure  the  maintenance  of 
the  capital  reserve  account,  the  chairman  of  the  board  shall  on  or  before  September 
1  in  the  year  preceding  the  convening  of  the  legislature  deliver  to  the  governor  a 
certificate  stating  the  sum,  if  any,  required  to  restore  the  capital  reserve  account  to  the 
minimum  capital  reserve  requirement.  The  governor  shall  include  in  the  executive 
budget  submitted  to  the  legislature  the  sum  required  to  restore  the  capital  reserve 
account  to  the  sum  of  minimum  capital  reserve  requirements.  All  sums  appropriated 
by   the   legislature  shall   be   deposited   in  the  capital   reserve  account. 


The  BOH  bond  funds  are  administered  by  one  of  three  bond  trustees 
according  to  trust  indenture  terms.  A  trust  indenture  is  an  irrevocable,  but 
amendable,  contract  between  BOH  and  bondholders  that  establishes:  1)  bond 
repayment  and  reserve  requirements;  and  2)  allowable  uses  of  bond  proceeds  and 
revenues.  Not  all  BOH  funds  currently  held  by  bond  trustees  are  subject  to  trust 
indenture  terms. 


Deposit   of  Funds 

Virtually   all   state   funds   are   deposited    in    the   state   treasury   and   accounted 
for  in  the  Statewide  Budgeting  and  Accounting  System  (SBAS),  in  accordance  with: 


1)  section    17-6-105(2)(b),  MCA,    which   states   in   part: 

...All    state    agencies    and    institutions    shall    deposit    all    monies,    credits,    evidences    of 
indebtedness   and    security. ..with    the   state   treasurer...;   and 

2)  Title  17,  chapters  2  and  6,  MCA,  which  implement  Article  VIII,  sections 
12  and  13  of  the  Montana  constitution  which  require  "strict  accountability  of  all 
revenues  received  and  money  spent  by  the  state"  and  a  unified  investment  program 
for  all   state   funds. 

The  Board  of  Housing  believes  that  section  90-6-116,  MCA,  which  authorizes 
BOH  use  of  trust  indentures,  provides  an  exception  to  this  rule.  All  BOH  funds, 
including  bond  reserves  and  agency  operational  funds,  are  deposited  in  and  invested 
by  private  banks   under  trust  indentures  and   trust  agreements. 

As  Table  2  shows,  four  BOH  accounts  exist  outside  the  state  treasury.  All 
assets  of  BOH  are  held  in  these  accounts  by  bond  trustees.  Cash  from  these 
accounts  is  transferred  into  the  state  treasury  monthly  for  BOH  operating  expenses. 

BOH  has  one  proprietary  account~the  Housing  Authority  Enterprise  Fund 
(HAEF)' --within  the  state  treasury  to  record:  1)  legislative  appropriations  and 
expenditures;  and  2)  summary  information  on  BOH  assets  held  outside  the  state 
treasury.  Activity  in  the  HAEF  is  recorded  on  SBAS  in  one  of  three  ways:  1) 
cash  is  transferred  into  the  HAEF  from  bond  trustee  accounts  outside  the  state 
treasury  for  monthly  BOH  operating  expenses;  2)  expenditures  are  made  from  the 
BOH  legislative  appropriation;  and/or  3)  financial  statements  prepared  by  BOH  on 
accounts  outside  the  state  treasury  are  submitted  to  the  Department  of  Commerce 
quarterly   for  entry  on   SBAS   as   adjustments   to   the  HAEF. 


'This  account   is   named   the    "BOH   Financial   Program   Fund"    in   SBAS. 

4 


While  Table  2  suggests  that  BOH  had  $67.0  million  in  the  state  treasury 
at  the  end  of  fiscal  1992,  the  HAEF  fund  balance  shown  in  SBAS  and  in  the 
table  includes  only  summary  information  on  all  BOH  accounts.  In  fact,  these 
assets  are  held  outside  the  state  treasury,  with  only  the  monthly  deposits  of 
operating  expenses  being  placed  in  and  expended  from  the  state  treasury  account. 

No  other  state  bonding  program  operates  in  this  manner.  Most  bonding 
programs  operate  totally  within  the  state  treasury,  with  both  operational  funds  and 
reserves  deposited  in  the  treasury  and  transactions  recorded  on  SBAS.  For 
example,  the  reserves  of  the  Coal  Tax  Water  Development  bonds,  Highway  bonds, 
and  the  Workers'  Compensation  bonds  are  deposited  in  the  state  treasury  and 
invested  by  the  Board  of  Investments.  While  the  reserves  of  a  few  bonds  are 
held  outside  the  state  treasury  under  trust  indenture,  the  program's  operating  funds 
are  maintained  in  the  state  treasury.  For  example,  the  Montana  Health  Facility 
Authority's  operating  funds  and  a  portion  of  its  reserves  are  in  the  state  treasury. 
The  remaining  bond  reserves  are  held  outside  the  state  treasury  under  a  trust 
indenture. 

Table  2   lists  BOH  accounts  and   fund  balances   for  the  past  three   years. 


1                                                    TABLE  2                                                    1 
BOARD   OF  HOUSING  ACCOUNTS 

Account  Name 

Fund  Bal 
6-30-90 

Fund  Bal 
6-30-91 

Fund  Bal 
6-30-92 

Within  State  Treasun'   * 

Housing  Authority  Ent.    Fund   (HAEF) 

$61,053,865 

$65,531,240 

$67,043,155 

Outside  State  Treasury   ** 

Single  Family   Mortgage   Prgm   Funds 

55,945,720 

60,589,544 

N/A 

Multi  Family   Mortgage   Prgm  Funds 

3,327,271 

3,641,163 

N/A 

Housing  Trust  Fund 

1,726,426 

1,860,705 

N/A 

Financial   Program   Fund 

65.826 

66,800 

N/A 

*  per   SBAS    Supplemental   Financial   Schedules 
**per  Office  of  the  Legislative  Auditor  (OLA) 

Contract  Audit  of 

BOH   Financial 

Statements 

Fiscal  1992  fund  balances  for  individual  BOH  accounts  outside  the  state 
treasury  are  not  yet  available,  as  the  Office  of  Legislative  Auditor's  (OLA)  1992 
contract  audit  of  BOH   financial   statements  has   not  yet  been   completed. 


The  Housing  Authority  Enterprise  Fund   (HAEF) 

Under  sections  90-6-107(1)  and  (3),  MCA,  the  BOH  is  required  to  deposit 
funds  appropriated   by   the  legislature  for  Board   operations  in   the  HAEF. 

(1)  There  is  a  housing  authority  enterprise  fund  in  the  proprietary  fiind  type  as 
provided  for  in  17-2-102(l)(b).  All  funds. ..appropriated  by  the  legislature  for  the 
use. ..in  carrying  out  this  part, ...shall  be  deposited  in  the  bousing  authority  enterprise 
fund  except  where  otherwise  provided  by  law.  All  funds  deposited  in  the  housing 
authority  enterprise  fund,  except  funds  appropriated  by  the  legislature  for  use  of  the 
board  in  payment  of  expenses  incurred  in  carrying  out  this  part,  are  continuously 
appropriated  to   and   may   be   expended   by   the   board..."   and 

(3)  Funds  appropriated  by  the  legislature  for  use  of  the  board  in  payment  of  expenses 
incurred  in  carrying  out  this  part  shall  be  deposited  in  the  housing  authority  enterprise 
fund;   and 

While  BOH  deposits  the  amount  it  receives  monthly  from  trustees  for 
operating  expenses  in  the  HAEF,  it  does  not  maintain  operating  or  other  BOH 
funds  in   this  account. 

The  BOH  believes  that  section  90-6-116,  MCA,  and  a  Montana  Supreme 
Court  case  concerning  the  constitutionality  of  the  Housing  Act  of  1975  (Huber  vs. 
Groff.  558  P.  2d.  1124,  1976)  authorize  the  holding  of  all  board  assets  outside 
the  state  treasury.      Section   90-6-116  provides: 

90-6-116.  Trust  indenture.  (1)  In  the  discretion  of  the  board,  the  bonds  may  be 
secured  by  a  trust  indenture  between  the  board  and  a  corporate  trustee,  which  may  be 
a  trust  company  or  bank  having  the  power  of  a  trust  company  within  or  without  the 
state.  A  trust  indenture  may  contain  provisions  for  protecting  and  enforcing  the  rights 
and  remedies  of  the  bondholders  which  are  reasonable  and  proper  and  not  in  violation 
of  law,  including  covenants  setting  forth  the  duties  of  the  board  in  relation  to  the 
exercise  of  its  powers  and  the  custody,  safeguarding,  and  application  of  all  money. 
The  board  may  provide  by  a  trust  indenture  for  the  payment  of  the  proceeds  of  the 
bonds  and  the  revenues  to  the  trustee  under  the  trust  indenture  of  another  depository 
and  for  the  method  of  disbursement,  with  safeguards  and  restrictions  it  considers 
necessary. 

(2)  All  expenditures  incurred  in  carrying  out  a  trust  indenture  may  be  treated  as  part 
of  the   operating  expenditures  of  the   board. 

Huber  vs.  Groff  focuses  on  bond  security,  proceeds  and  revenues  being  held 
under  trust  indentures  and  does  not  directly  address  appropriations  for  operating 
expenses. 

Funds  appropriated  for  BOH  operating  expenses  are  maintained  in  revenue 
sub-accounts  of  BOH  accounts  outside  the  state  treasury.  According  to  the  trust 
indentures  established  by  BOH,  cash  may  be  withdrawn  from  revenue  accounts  only 
for  permitted  purposes.  Payment  of  operating  costs  is  only  authorized  after  the 
expenditure  has  been   incurred.         For  the  past  five  years,   BOH  has  spent  less  on 


operations  than  was  appropriated  by  the  legislature.     These  unspent  operating  funds 
remain   in  bond   trustee  accounts  outside  the   state  treasury. 

Table   3    shows   the   BOH   operating   expense   appropriations   and   expenditures 
for  the  past  five  years. 


TABLE  3 

BOH  Appropriations   &  Expenditures* 

1988-1992 


Appropriation  Amount 

Expenditures 

Unspent  Approp  Authority 

*Per  SBAS   Supplemental   Financial   Schedules 


1988 

1989 

1990 

1991 

1992 

$1,324,252 

$1,025,440 

$2,243,441 

$2,008,693 

$1,967,109 

1,099,617 

967.998 

1.572.437 

1.333.700 

1,199.415 

$224,635 

$57,442 

$671,004 

$674,993 

$767,694 

At  the  end  of  fiscal  1992,  BOH  had  $767,694  of  unspent  appropriation 
authority.  Had  BOH  needed  these  funds  for  operating  expenses,  they  would  have 
been  transferred  into  the  HAEF  from  accounts  held  by  trustees  outside  the  state 
treasury. 


BOH   Accounts   Outside   the   State   Treasury 

Bond  trustees  hold,  administer,  and  invest  all  BOH  funds  in  the  following 
accounts  outside  the  state  treasury  under  a  trust  indenture  or  trust  agreement.  For 
their  services,  trustees  receive  a  portion  of  the  administrative  assessment  on  all 
BOH  mortgages,  which  is  also  used  to  fund  BOH  operating  expenses.  Until 
disbursed  to  either  BOH  or  the  trustees,  this  assessment  income  stays  in  BOH 
revenue   sub-accounts  outside  the   state  treasury. 

Single  Family  Mortgage  Program  Funds  were  established  under  ten  separate 
trust  indentures  for  the  proceeds,  debt  service  and  mortgage  reserves  on  Single 
Family  Mortgage  bonds.  Fund  activities  are  generally  restricted  to  the  purchase 
of  loans.  Assets  of  the  fund  are  only  available  as  provided  for  in  the  trust 
indentures. 

Mult!  Family  Mortgage  Program  Funds  were  established  under  one  trust 
indenture  for  the  proceeds,  debt  service  and  mortgage  reserves  of  the  Multi  Family 
Mortgage  bonds.  Fund  activities  include  multi  family  development  loans  and 
construction.  Assets  of  the  fund  are  only  available  as  provided  for  in  the  trust 
indenture. 


The  Housing  Trust  Fund  is  not  included  under  a  trust  indenture.  It  was 
established  under  a  trust  agreement  by  Board  resolution  in  1989,  through  the 
transfer  of  $1.5  million  from  the  bondholder  reserve  account  to  finance:  1)  future 
housing  needs;  2)  new  programs;  and  3)  any  loan/grant  projects  that  provide 
housing  for  low  income  persons  and  families  with  special  housing  needs.  Funds 
in  the  Housing  Trust  Fund  are,  by  Board  action,  used  as  additional  security  for 
existing  bonds,  supplementing  reserves  required  by  trust  indentures  and  the  BOH's 
general  obligation  pledge. 

The  Housing  Trust  Fund  trust  agreement  is  administered  by  bond  trustees. 
A  trust  agreement  is  more  flexible  than  a  trust  indenture,  as  it  can  be  revoked, 
amended  or  terminated  by  BOH  at  any  time.  According  to  a  memo  from  the 
OLA,  as  of  April  30,  1992,  the  Housing  Trust  Fund  had  an  unobligated  balance 
of  $687,477,   none  of  which   was   pledged   as   bond   or  program   reserves. 

At  its  August  21  meeting,  the  BOH  passed  a  resolution  pledging  all  but 
$500,000  of  current  and  future  funds  in  the  Housing  Trust  Fund  as  additional 
security  for  the  repayment  of  outstanding  bonds  and  directing  that  trust  indentures 
be  amended  to  reflect  this  pledge.  However,  the  resolution  also  stated:  "the 
Board  may  at  any  time  release  any  amounts  so  pledged  to  enable  the  Board  to 
implement  future  programs."  While  current  law  and  trust  indentures  establish  the 
minimum  reserves  that  must  be  maintained  to  secure  the  bonds,  the  pledge  of 
"additional   security"    reflects   Board   action,   rather   than   a   statutory   requirement. 

The  BOH  resolution  further  stated  the  unpledged  $500,000,  which  equals 
0.08  percent  of  the  BOH's  total  reserves,  would  not  be  transferred  to  the  HAEF 
for  transfer  to  the  general  fund  and  "shall  be  retained  unpledged  in  the  Housing 
Trust   Fund   to  assure   its  availability   for   [BOH]   programs". 

The  Financial  Programs  Fund  is  another  BOH  account  not  subject  to  trust 
indenture  terms.  This  discretionary  account,  which  was  established  by  a  BOH 
resolution,  is  also  used  as  additional  security  for  existing  bonds  as  a  result  of 
Board   action. 


BOH   REASONS   FOR  NOT   COMPLYING   WITH 

HOUSE   BILL   41 

In  letters  to  the  Budget  Director,  BOH  has  provided  three  reasons  for 
refusing  to  transfer  $500,000  to  the  general  fund  as  required  in  House  Bill  41. 
The  following   sections   discuss   each  of  these  reasons. 


1)  Funds  Are  Not  Maintained  In  the  HAEF,  But  Are  Held  By  Bond 
Trustees 

Because  all  funds  are  deposited  with  bond  trustees  outside  the  state  treasury 
and  not  maintained  in  the  HAEF,  BOH  asserts  the  House  Bill  41  transfer  cannot 
be  accomplished. 

As  discussed  above,  BOH  can  authorize  certain  funds  to  be  transferred  into 
the  HAEF.  Funds  for  BOH  operating  expenses  are  appropriated  by  the  legislature 
and  are  required  by  statute  to  be  deposited  in  the  HAEF.  If  BOH  requested, 
trustees  would  transfer  funds  from  the  Housing  Trust  Fund  and  Financial  Programs 
fund  into  the  HAEF,  as  those  funds  were  not  subject  to  the  trust  indentures,  in 
effect  when  House  Bill  41   was  enacted. 

2)  A    Transfer   of   Funds    Into    The   HAEF    Could    Disrupt    Program 
Continuity  and/or  Have  a  Negative  Impact  on  Existing  Credit  Ratings 

The  resolution  passed  by  the  Board  at  its  August  21,    1992  meeting,   stated: 

WHEREAS,  the  action  of  the  legislature  has  raised  concern  among  private  investors 
about  the  security  for  their  bonds,  and  a  national  bond  rating  agency  has  stated  it  is 
also  concerned  that  the  legislative  action  indicates  a  possible  trend  of  future  legislative 
actions  adverse  to  the  security  of  the  present  bondholders  and  adverse  to  the  ability  of 
the  Board  to  continue  to  carry  out  its  mandated  purpose  of  providing  housing  for  low 
and   moderate   income   persons   in   Montana.... 

At  the  March  6,  1992,  BOH  meeting,  a  representative  from  Moody's 
Investors  Services  advised  the  Board  of  its  position  regarding  state  legislatures 
drawing  on  housing  authority  funds  to  help  balance  budgets.  Minutes  of  that 
meeting  state  in  part: 

It  was  stressed  that  from  Moody's  point  of  view  they  would  prefer  that  funds  not  be 
taken  at  all,   as   the   more   funds   available  the   stronger  the   overall   program... 

After  passage  of  House  Bill  41,  the  Board  solicited  the  opinion  of  a  bond 
trustee  and  Moody's  regarding  a  possible  transfer  of  funds  from  the  Housing  Trust 
Fund  into  the  HAEF  and  general   fund. 

The  trustee  administering  the  Housing  Trust  Fund  responded  that  such  a 
transfer  was  not  a  qualified  expenditure  under  current  trust  agreement  terms,  but 
the  trust  agreement  was  revocable  and  could  be  fully  or  partially  amended  or 
terminated  by   the  BOH.      However,   it  cautioned: 

...as  these  funds  were  set  aside  to  give  additional  comfort  to  the  bondholders,  it  would 
certainly  be  prudent. ..to  continue  to  hold. ..such  ftinds  in  trust  as  additional  security  for 
bondholders  relying  on  the  BOH's  pledge  of  its  general  obligation.  Any  partial  or  full 
revocation  of  the  Trust  should  only  be  undertaken  with  a  fiiU  understanding  of  the 
consequences  thereof  and  with   the   best   interests  of  the   bondholders   in   mind. 


Moody's  Investors  Service  replied: 

The  proposed  withdrawal  of  $500,000  could  negatively  impact  any  of  the  existing  credit 
ratings  of  individual  bond  programs  and  sets  a  dangerous  precedent  if  monies  are 
continuously  appropriated.  If  the  bill  passes... we  would  like  to  sit  down  and  fully 
discuss. ..ramifications   that   may   occur.   (Emphasis   added) 

House  Bill  41    Is   Not  Sufficiently  Clear  to   Prompt  the  Transfer 

House  Bill  41  as  enacted  references  a  statutorily-required  account:  the 
Housing  Authority  Enterprise  Fund  (HAEF).  Under  current  law,  the  BOH  is 
required  to  deposit  its  operating  funds  in  this  account.  In  fiscal  1992,  the  BOH 
spent  $767,694  less  for  operations  than  appropriated  by  the  legislature.  However, 
the  BOH  does  not  maintain   funds  in   this  statutorily-required   HAEF. 

According  to  the  BOH  administrator,  it  is  the  Board's  belief  that  the 
legislature  in  House  Bill  41  intended  to  transfer  $500,000  to  the  general  fund  from 
the  Housing  Trust   Fund,   rather   than   from   the  HAEF. 

BOH  can  transfer  other  funds  into  the  HAEF-particularly  funds  from  the 
Housing  Trust  Fund  and  Financial  Programs  Fund,  which  at  the  time  House  Bill 
41  was  enacted  were  not  subject  to  trust  indenture  terms.  Although  the  Housing 
Trust  Fund  is  bound  by  a  trust  agreement,  the  agreement  can  be  revoked, 
amended  or  terminated  by  the  BOH  at  any  time.  For  example,  the  Board  passed 
a  resolution  at  its  August  1992  meeting  that  amended  the  agreement  by  pledging 
all  but  $500,000  of  current  and  future  Housing  Trust  Fund  revenues  as  additional 
bond   security   under  trust  indenture. 


CONCLUSION 


The  BOH  is  a  state  entity  established  by  and  operating  under  state  law. 
It  has  adopted  a  resolution  refusing  to  comply  with  House  Bill  41,  passed  during 
the  July  1992  special  session.  This  bill  directed  the  Board  to  transfer  $500,000 
from  the  HAEF  to  the  general  fund  on  or  before  September  1,  1992.  Both  the 
Budget  Director  and  the  Director's  Office,  Department  of  Commerce,  have  urged 
the  BOH   to  comply   with   House  Bill   41, 

The  BOH  has  two  fund  sources  that  could  be  deposited  in  the  HAEF  for 
transfer  to  the  general  fund:  1)  unspent  funds  appropriated  by  the  legislature  for 
Board  operations;  and  2)  unobligated  funds  in  the  Housing  Trust  Fund  and/or 
Financial  Programs   Fund. 

The  BOH  does  not  maintain  operating  funds  in  the  HAEF,  although  current 
law  requires  they  be  deposited  in  the  account.  Over  $700,000  of  unspent  authority 
remains   from   the  BOH's   fiscal    1992   appropriation. 
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Statutorily  appropriated  funds  in  the  Housing  Trust  Fund  and  Financial 
Programs  Fund  are  available  for  deposit  in  the  HAEF  upon  BOH  request.  The 
Housing  Trust  Fund,  with  an  unobligated  balance  of  over  $687,000  according  to 
the  OLA,  is  governed  by  a  trust  agreement  that  can  be  amended,  revoked,  or 
terminated  by  BOH  at  any  time.  The  Financial  Programs  Fund  is  a  discretionary 
account  of  the  Board. 

Since  passage  of  House  Bill  41,  the  Board  has  passed  a  resolution  stating 
that:  1)  $500,000  from  the  Housing  Trust  Fund  will  not  be  made  available  for 
transfer  to  the  general  fund;  and  2)  all  current  and  future  Housing  Trust  Fund 
revenues  are  pledged  as  additional  bond  security  under  trust  indenture,  except  for 
$500,000  which   shall   remain   unpledged  and   available  for  BOH  programs. 


THP3:lt:bdhs9-21.rpt 
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STAN  STEPHENS.  GOVERNOR 


MONTANA  BOARD  OF  HOUSING 


2001  ELEVENTH  AVENUE 

HELENA.  MONTANA  59620-0528 

(406)  444-3040 


September  23,  1992 


Terri  Perrigo 

Associate  Fiscal  Analyst 

Office  of  the  Legislative  Fiscal  Analyst 

State  Capitol 

Helena,  Montana   59620 


Dear  Terri  Perrigo; 


With  reference  to  your  draft  of  September  22,  1992  and  in  particular 
your  conclusion.  Page  10,  last  paragraph,  quote  "Except  for  $500,000 
which  shall  remain  unpledged  and  available  for  BOH  programs," 
emphasis  is  pertinent  that  this  most  successful  self-sustaining 
BOH  program  should  not  be  crippled  by  loss  of  this  funding. 

This  money  can  buy  down  interest  rates  that  will  enable  Montana's 
lower  income  home  buyers  to  acquire  a  home.   As  you  perhaps  agree, 
home  ownership  has  long  been  a  goal  of  our  democratic  government. 

Montana  Board  of  Housing  is  responsible  toward  reaching  this  long- 
standing goal. 


Sincerel 


Tom/Mather,  Chairman 
Montana  Board  of  Housing 


TM:de 


cc:   Dick  Kain 

Directors,  MBOH 
Governor  Stan  Stephens 
Sam  Cleary 


"AN  EQUAL  OPPORTUNITY  EMPLOYER" 


STAN  STEPHENS,  GOVERNOR 


MONTANA  BOARD  OF  HOUSING 


2001  ELEVENTH  AVENUE 

HELENA.  MONTANA  59620-0528 

(406)  444-3040 


September  23,  1992 


Terri  Perrigo,  Associate  Fiscal  Analyst 
Office  of  the  Legislative  Fiscal  Analyst 
State  Capitol 
Helena,  MT   59620 

Dear  Ms.  Perrigo: 

Detailed  below  are  our  comments  on  the  draft  report  on  House  Bill 
41,  with  a  marked  up  draft  report  noting  the  location  of  our 
comments . 

Page  2  -   Change  1993  to  1992, 

Page  3  -  The  reference  to  moral  obligation  in  the  third  paragraph, 
needs  to  be  clarified  in  that  the  State  of  Montana  has  no 
moral  obligation  on  outstanding  Board  of  Housing  debt. 

All  issues  have  been  sold  with  reference  to  MCA  90-6-123 
and  clearly  indicate  no  moral  obligation  of  the  state. 

Page  4  -  The  phrase  "The  Board  of  Housing  is  an  exception  to  this 
rule"  might  be  worth  further  research  if  time  permits. 

Page  4  -   (Third  paragraph) 

"Cash  from  these  accounts  is  transferred  into  the  state 
treasury  monthly  for  Board  of  Housing  operating  expenses" 

Transfers  are  made  as  permitted  for  actual  expenditures 
by  trust  indentures. 

Page  4  -   (Fourth  paragraph) 

"quarterly  for  entry  on  SBAS  as  adjustments  to  the  HAEF" 

Does  a  HAEF  exist  per  se  and  is  anyone  sure  whether  it 
was  intended  simply  as  a  conduit  to  record  assets  and 
liabilities  or  as  a  depository? 

Page  4  -   (Last  paragraph) 

"no  other  state  bonding  program  operates  in  this  manner" 

Are  you  sure,  if  time  allows  visit  with  OLA  as  they 
performed  the  audit  of  bond  and  loan  programs. 

"AN  EQUAL  OPPORTUNITY  EMPLOYER" 


Terri  Perrigo 
September  23,  1992 
Page  Two 

Page  6  -   (Third  paragraph) 

"Huber  vs  Groff "  the  trust  indentures  themselves  address 
operating  expenses. 

Page  6  -   (Fourth  paragraph) 

Funds  in  the  revenue  account  of  each  trust  or 
supplemental  trust  indenture  are  the  source  for  the 
payment  of  Board  of  Housing  operating  expenses  and  indeed 
are  held  under  the  lien  of  indentures  and  accordingly 
pledged. 

Page  6  -   (Table  3) 

In  FY88  and  FY89,  due  to  large  expenses  associated  with 
foreclosure  of  single  family  loans,  we  used  both  program 
transfers  and  the  budget  amendment  process  to  increase 
our  annual  appropriation.  The  unspent  appropriation 
authority  in  FY9  0,  FY91  and  FY92  comes  principally  as  a 
result  of  significant  appropriation  levels  for 
foreclosure  expense  and  reduced  foreclosures  expenditures 
which  had  approached  $800,000  -  $900,000  in  FY88. 

While  some  levels  of  foreclosure  expense  are  built  into 
the  financial  structure  of  an  indenture,  the  levels  Board 
of  Housing  was  experiencing  in  FY88  and  FY89  were 
stressing  the  indentures. 

Page  7  -   (First  paragraph,  last  sentence) 

Indentures  do  not  permit  the  withdrawal  of  funds  equal  to 
appropriated  spending  authority,  but  only  allow 
withdrawal  for  actual  expenditures. 

Page  7  -   (Second  paragraph,  last  sentence) 

What  the  report  calls  assessment  income  is  sourced  from 
the  revenue  account  of  an  indenture  and  not  from  the  loan 
acquisition  account. 

Page  7  -   (Third  paragraph,  first  line) 
Change  eight  to  ten. 

Page  7  -   (Fifth  paragraph,  third  line) 

The  transfer  of  the  $1.5  million  was  from  the  Bondholder 
Reserve  Account,  which  was  specifically  pledged  to  trust 
indentures . 

(Fifth  paragraph,  fourth  line) 

The  Reverse  Annuity  Mortgage  Program  was  specifically 
mentioned  as  a  new  program  to  be  funded  from  the  Housing 
Trust  Fund. 

Page  7  -   (Last  paragraph,  last  line) 

Current  law  does  not  establish  minimum  reseirves  that  must 
be  maintained.  Reserve  requirements  are  established  per 
indenture  and  to  the  degree  the  majority  of  Board  of 
Housing  debt  are  general  obligations  of  the  Board,  then 
all  assets  of  the  Board  of  Housing  are  pledged. 


Terri  Perrigo 
September  23,  1992 
Page  Three 

Page  8  -   (Second  full  paragraph,  second  line) 

The  initial  transfer  would  have  to  come  from  the  Housing 
Trust  Fund,  then  to  the  HAEF. 

Page  8  -   (Fourth  full  paragraph) 

I  don't  think  that  it  is  possible  for  me  to  conclude  that 
the  appropriations  mentioned  in  MCA  90-6-107  are  spending 
authority  appropriations. 

Instead  they  may  well  be  actual  dollar  appropriations 
associated  with  the  start  up  general  fund  loan  or  for 
needed  state  assistance  via  the  capital  reserve  account. 

Page  9  -   (Last  paragraph) 

My  conclusion  is  based  on  the  OLA  memorandum  you  have  and 
the  testimony  given  on  House  Bill  49 . 

Page  10  -  (Conclusion,  second  paragraph,  item  #1) 

As  mentioned  earlier  this  conclusion  is  not  permitted  by 
indentures . 


Page  10  -  (Conclusion,  third  paragraph) 

Funds  maintained  in  the  revenue  account,  not  needed  for 
operational  expenses  are  pledged  and  under  the  lien  of 
indentures . 

In  conclusion  to  the  best  of  my  knowledge  the  Board  has  never 
maintained  its  funds  within  the  state  treasury  system,  other  than 
the  transfer  in  of  funds  to  pay  actual  operating  expenses. 
Furthermore,  at  least  since  1986  the  issue  on  the  use  of  the  HAEF 
has  not  surfaced,  although  the  enclosed  OLA  report  on  the 
Department  of  Commerce  was  the  prompting  for  the  quarterly  input  of 
Board  of  Housing  assets  and  liabilities  on  a  timely  basis  into 
SBAS. 

Please  let  me  know  if  I  can  be  of  further  assistance. 

Sincerely, 


Richard  A.  Kain 
Administrator 


RAK/jk 

Enc. 

cc:   Board  members 

Alan  Elliott,  Director 
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